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CONSTITUTIONAL  MORALITY. 


An  address  delivered  before  the  Pennsylvania  State  P>ar  Asso- 
ciation AT  ITS  ANNUAL  MEETING,  CAPE  MAY,  JUNE  25,  1912. 

The  text  of  this  address  is  taken  from  Grote’s  His- 
tory of  Greece.  The  liistorian,  reviewing  tlie  state  of 
the  Athenian  Democracy  in  the  age  of  Kleisthenes, 
points  ont  that  it  became  necessar}"  to  create  in  the 
multitude,  and  through  them  to  force  upon  the  lead- 
ing men,  the  rare  and  dithcnlt  sentiment  which  he  terms 
constitutional  morality.  He  shows  that  the  essence  of 
this  sentiment  is  self-imposed  restraint,  that  few  sentiments 
are  more  difficult  to  establish  in  a community,  and  tliat 
its  diffusion,  not  merely  among  the  majorit^g  but  through- 
ont  all  classes,  is  the  indispensable  condition  of  a govern- 
ment at  once  free,  stable  and  peaceable.  Whoever  has 
studied  the  history  of  Greece  well  knows  that  the  Grecian 
Democracy  was  ultimately  overthrown  through  the  disre- 
gard of  constitutional  morality  by  her  own  citizens  and 
not  by  the  spears  of  conquerors. 

We  American  lawyers  would  be  blind,  indeed,  if  we 
did  not  recognize  that  there  is  at  the  present  time  a 
growing  tendency  throughout  the  country  to  disregard 
constitutional  morality.  On  all  sides  we  lind  impatience 
with  constitutional  restraints,  manifesting  itself  in  many 
forms  and  under  many  pretences,  and  particular!}'  with 
the  action  of  the  courts  in  protecting  the  individual  and 
the  minority  against  unconstitutional  enactments  favor- 
ing one  class  at  the  expense  of  another.  However  worded 
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and  however  concealed  nnder  professions  of  social  reform 
or  social  justice,  the  underlying  spirit  in  inanj^  instances 
is  that  of  impatience  with  any  rule  of  law. 

Again  we  are  meeting  the  oldest  and  the  strongest  polit- 
ical plea  of  the  demagogue,  so  often  shown  to  be  the 
most  fallacious  and  dangerous  doctrine  that  has  ever 
appeared  among  men,  that  the  people  are  infallilde  and 
can  do  no  wrong,  that  their  cry  must  be  taken  as  the 
voice  of  God,  and  that  whatever  at  any  time  seems  to 
be  the  will  of  the  majority,  however  ignorant  and  pre- 
judiced, must  be  accepted  as  gospel.  The  principal 
political  battle  cry  today  seems  to  be  that,  if  the  people 
are  now  fit  to  rule  themselves,  they  no  longer  need  any 
checks  or  restraints,  that  the  constitutional  form  of  repre- 
sentative government  under  whicli  we  have  lived  and  pros- 
pered has  become  antiquated  and  unsatisfactory  to  the 
masses,  and  that  we  should  adopt  a pure  democracy  and 
leave  to  the  majorit}^  the  decision  of  every  question  of 
government  or  legislation,  with  the  power  to  enforce  its 
will  immediately  and  without  restraint. 

Many  political  and  social  reformers  are  advocating  an 
absolute  legislative  body,  whose  edicts,  in  response  to  the 
wishes,  interests,  or  prejudices  of  the  majority,  shall  at  once 
become  binding  on  all,  no  matter  how  unjust  or  oppressive. 
Those  who  are  loudest  in  thus  demanding  the  supremacy 
of  the  legislative  power  are  equally  loud  in  charging  the 
corruption  of  legislatures  and  proclaiming  distrust  of  the 
people’s  representatives  in  legislative  bodies.  In  one 
breath,  we  are  asked  to  vest  legislatures  with  power  and 
discretion  beyond  the  control  of  the  courts,  and  in  the  next 
breath  we  are  told  that  legislative  bodies  are  not  to  be 


trusted  by  the  people,  and  lienee  that  we  must  have  the 
initiative  and  referendum. 

Other  reformers  would  vest  greater  power  in  the  exec- 
utive, so  as  to  enable  him  to  dictate  to  legislatures 
whatever  he  deemed  or  professed  to  be  for  the  common 
welfare  or  social  progress  of  the  people,  although  in  the 
final  analysis  this  would  be  reducing  ourselves  to  a pure 
and  simple  despotism  and  Congress  and  the  state  legisla- 
tures to  the  condition  of  the  Roman  Senate  in  the  second 
century.  Argue  as  we  may  from  the  admonitions  and  ex- 
lierience  of  the  past,  the  defiant  answer  is  that  the  people 
will  select  the  executive  and  are  prepared  to  trust  him, 
singularly  blinking  the  fact  that  they  now  select  the  legis- 
lators whom  they  no  longer  trust,  and  that  practical  reform 
in  legislation  is  readily  at  hand  if  they  will  only  insist 
upon  character  and  ability  in  their  representatives. 

Others  again  would  deny  to  the  courts  the  power  and 
duty  to  declare  unconstitutional  and  void  any  enact- 
ment of  a legislative  body  in  conflict  with  the  constitu- 
tion, or,  if  not  going  quite  so  far,  would  want  the 
courts  to  have  the  power  to  disregard  constitutional 
limitations  whenever  the  judges  found  or  fancied  an  en- 
actment was  in  consonance  with  prevailing  morality  or 
the  opinion  of  the  majority  in  regard  to  police  power  or 
social  progress  or  social  justice.  They  would  have  the 
judiciary  interpret  and  enforce  a constitution  not  according 
to  the  mandate  of  the  people  who  adoiited  it,  nor  accord- 
ing to  the  true  meaning  and  intent  of  the  language  enq)loyed 
by  the  framers,  nor  according  to  settled  general  rules  and 
principles,  but  according  to  the  ever-changing  desires  or 
notions  or  opinions  of  the  majority  and  the  personal  ideas  of 
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so-called  progressive  or  sympathetic  judges.  Many  of 
those  who  charge  the  judiciary  with  having  usurped  the 
power  to  determine  judicially  whether  a particular  enact- 
n)ent  does  or  does  not  coiitiict  with  the  fundamental  and 
sui)reme  law  as  established  by  the  people  themselves, 
would  now  [)lace  a far  greater  power  in  the  hands  of  tlie 
courts  by  authorizing  them  to  expand  or  contract  a con- 
stitution by  judicial  construction,  and  would  thus  in  real- 
ity vest  in  the  judges  an  arbitrary  discretion.  Under  this 
doctrine,  practically  every  constitutional  restraint  could 
be  readily  circumvented,  perverted,  or  nullilied,  constitu- 
tional rights  could  l)e  frittered  away  and  the  great  land- 
marks of  human  progress  could  be  destroyed. 

We  would  then  have  government  by  the  judiciary  with 
a vengeance.  Our  constitutional  system  would  be  no  longer 
reasonably  lixed  and  stable,  and  no  longer  regulated  by  the 
justice  of  necessary  general  rides,  but  would  be  subject  to 
constant  uncertainty  and  change  as  judges  might  think  the 
moral  atmosphere  of  the  moment,  or  the  will  or  opinion  or 
interests  of  the  majority  required.  It  were,  of  course, 
better  to  have  no  constitutional  restraints  at  all,  and  to 
vest  supreme  power  and  corresponding  responsibility  in 
the  legislative  branch  of  our  government.  It  is  of  the 
essence  of  judicial  power  that  judges  in  deciding  cases 
shall  be  bound  by  principles,  rules  and  precedents,  that 
they  shall  not  be  [)ermitted  to  exercise  arbitrary  dis- 
cretion, and  that  they  shall  be  required  to  give  reasons  for 
their  decisions.  A court  bound  by  no  rules  or  principles 
at  all  would  not  be  exercising  judicial  power  as  we  under- 
stand that  term.  If  we  were  to  vest  in  legislatures  or 
courts  the  discretion  to  obey  or  disobey  constitutional 
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restraints  according  as  the  prevailing  moral  sentiment 
might  seem  to  dictate,  we  would  at  once  deprive  such  re- 
straints of  all  practical  force  and  effect,  and  would  have  a 
constitution  only  in  name  and  ft)rm  and  not  in  substance. 
As  the  late  Chief  Justice  Fuller,  clarum  et  mnerabile 
nonien,  so  well  said  in  the  Lottery  Cases,  “our  form  of 
government  may  remain  notwithstanding  legislation  or 
decision,  but  as  long  ago  observed  it  is  with  governments 
as  with  religions,  the  form  may  survive  the  substance  of 
the  faith.” 

The  limited  time  at  my  disposal  compels  me  to  confine 
this  address  to  the  aspect  of  constitutional  morality 
which  is  presented  by  the  criticism  of  the  courts  for  refus- 
ing to  enforce  unconstitutional  statutes.  This  seems  to 
me  to  be  the  most  dangerous  of  all  the  lines  of  attack. 
I regret  that  I have  not  now  time  to  deal  with  other 
important  branches  of  my  subject,  such  as  the  movement 
for  the  recall  of  judges  and  judicial  decisions,  the  agitation 
foi'  the  initiative  and  referendum,  and  the  growing  prac- 
tice on  the  part  of  legislatures  aud  executives  to  abdicate 
the  consideration  of  constitutional  questions  and  leave 
them  to  the  courts,  thus  casting  ui)on  the  judges  the  sole 
responsibility  aud  frequently  the  odium  and  unpopularity 
of  enforcing  constitutional  restraints. 

Few  of  us,  I assume,  would  seriously  suggest  that  the  judi- 
cial dex^artment  is  to  be  above  criticism,  or  that  it  is  to  be 
deemed  so  sacrosanct  that  we  must  bow  and  submit  in 
silence  to  whatever  the  courts  declare  to  be  law  without  the 
right  of  challenge,  criticism,  or  censure.  Such  a view  would 
be  absurd.  Of  course,  judges  make  mistakes  as  the  wisest 
and  best  of  men  make  mistakes.  They  are  not  infallible; 
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but  neither  are  our  legislative  bodies  infallible,  nor  is 
the  crowd.  There  must  be  the  fullest  liberty  of  criti- 
cism and  if  need  be  of  censure  of  our  judges  as  of  all 
other  public  officials.  Fair  and  just  criticism,  however, 
would  be  distinctly  educational,  and  it  could  tend  only  to 
restore  the  courts  to  public  favor  and  confidence.  The 
danger  is  not  in  freedom  of  criticism,  but  in  unfair  and 
unfounded  criticism  supported  by  distorted  or  false  state- 
ments. Our  judicial  system  is  inherently  sound  enough- 
and  strong  enough  to  withstand  and  overcome  any  criti- 
cism. We  should,  therefore,  encourage  the  fullest  discus- 
sion of  judicial  decisions  in  constitutional  cases  in  order 
that  constitutional  principles  may  be  fully  explained 
and  the  necessity  for  the  observance  of  constitutional 
morality  brought  home  to  the  people.  Let  us,  however, 
insist  that  the  facts  be  truthfully  stated.  If  the  reasons 
and  principles  of  justice  which  support  most  of  the  de- 
cisions criticized  were  explained  to  the  people  in  simple 
language  and  in  terms  intelligible  to  laymen  as  well  as  to 
lawyers,  much  of  the  misapprehension  of  judicial  decisions 
and  prejudice  against  the  courts  and  constitutional  re- 
straints would  be  dispelled.  To  tell  the  man  on  the  street 
or  in  the  workshop  that  a statute  is  in  conflict  with  the 
guaranty  of  due  process  of  law  or  of  the  law  of  the  land, 
conveys  no  meaning  to  his  mind;  yet,  if  he  understood 
the  fundamental  principles  involved  and  the  consequences 
of  disregarding  them,  he  might  be  i)ersuaded  of  the  justice 
and  jn-opriety  of  the  decision. 

I shall  now  call  your  attention  to  a few  examples  of 
alleged  abuse  or  usurpation  of  power  by  the  judiciary,  and 
endeavor  to  show  the  characteristics  of  much  of  the  criti- 
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cism  of  the  judges  and  the  manuer  in  which  the  people  are 
being  constantly  prejudiced  and  inliarned  against  the 
courts. 

The  case  in  the  New  York  courts  wliich  probably  is 
being  more  criticized  and  misrepresented  than  any  other 
is  known  as  the  Tenement  House  Tobacco  case  (Matter  of 
Jacobs),  decided  in  January,  1885.  The  courts  then  held 
unconstitutional  an  act  which  forbade  the  manufacture  of 
tobacco  products  in  certain  tenement  houses  in  New  York 
and  Brooklyn.  The  statute  was  an  attempt  on  the  paid  of 
the  owners  of  large  tobacco  factories  to  destroy  the  com- 
petition of  cigar  manufacturers  who  worked  at  home.  It 
was  not  an  honest  health  measure  at  all ; it  was  not  in 
fact  designed  to  protect  the  health  of  tobacco  workers, 
and  it  did  not  contain  a single  provision  tending  in  any 
degree  to  secure  sanitary  conditions  of  work  or  living. 
Not  one  word  in  the  opinions  of  the  courts  in  the  Jacobs 
case  prevented  the  legislature  from  adopting  regulations 
to  secure  wholesome  conditions  in  tlie  manufacture  of  any 
article.  Since  that  decision,  the  New  York  Constitution 
has  been  carefully  revised  by  a constitutional  convention 
in  1894,  and  has  been  repeatedly  amended  by  nineteen 
separate  amendments  adopted  bj"  the  people,  whilst  a large 
number  of  additional  proposed  amendments  have  been 
rejected,  but  in  neither  the  revision  nor  in  any  of  the 
amendments,  whether  adopted  or  rejected,  was  any  change 
suggested  in  the  rule  of  constitutional  law  declared  in 
the  Tenement  House  case,  although  the  subject  was 
directly  called  to  the  attention  of  the  convention.  For 
more  than  a quarter  of  a century,  the  people  of  the  State 
of  New  York  have  acquiesced  in  the  decision  of  the  Court 
of  Appeals  as  fair,  just  and  satisfactory. 
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Jacobs  and  his  family  lived  in  a tenement  house  in  the 
City  of  New  York,  and  occupied  an  axiartment  of  seven 
rooms.  In  this  axxirtnient,  he  carried  on  his  trade  of 
manufacturing  cigars  in  a room  or  rooms  sex)arated  from 
the  sleeping  and  cooking  rooms.  The  testimony  showed 
that  there  was  no  odor  of  tobacco  in  these  sleexnng  and 
cooking  rooms.  The  conditions  under  which  he  was  carry- 
ing on  his  trade  in  his  home  for  the  snx>port  of  himself  and 
his  family  were  much  healthier  than  if  he  and  his  assistants 
had  been  compelled  to  work  in  a crowded  factory,  xiarticu- 
larly  in  1884,  when  there  were  no  such  sanitary  conditions 
as  now  x)revail  in  factories  under  the  beneficent  ox:)era- 
tion  of  onr  x>i‘esent  Public  Health  and  Labor  Laws.  It  was 
shown  that,  when  this  legislation  was  enacted,  840,000,000 
cigars  were  being  manufactured  annually  in  the  City  of 
New  York,  of  which  about  370,000,000  or  44  per  cent,  were 
made  in  the  homes  of  dwellers  in  tenement  or  apartment 
houses,  and  that  about  two  thousand  artisans  were  su^)- 
l)orting  themselves  and  their  families  by  thus  working  at 
home.  The  Board  of  Health  of  the  City  of  New  York  had 
officially  declared,  after  careful  investigation,  as  set  forth 
in  the  brief  of  Mr.  Evarts,  then  the  leader  of  the  American 
bar,  “that  the  health  of  the  tenement  house  poxmlation  is  not 
jeoxnirdized  by  the  nuuiufacture  of  cigars  in  those  houses; 
that  this  bill  is  not  a sanitary  measure,  and  that  it  has  not 
been  axiX)roved  by  this  board.”  It  also  air^reared  from  this 
brief  that  while  the  death  rate  in  the  City  of  New  York 
generally,  was  31  in  each  1,000,  it  was  only  9 in  each  1,000 
in  the  tenement  houses  where  cigars  were  being  manufac- 
tured. The  act,  if  valid  and  enforceable,  would  have 
crushed  the  competition  of  home-workers  with  the  tobacco 
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factories;  it  would  have  deprived  the  tenementdiouse 
dweller  of  the  liberty  to  exercise  his  trade  of  cigar  making 
at  home  even  under  the  most  sanitary  conditions,  and  it 
would  have  driven  every  such  workman  and  the  working 
members  of  his  family  into  crowded  and  generally  un- 
healthy factories,  to  be  harassed  and  oppressed  by  strikes 
and  lockouts  and  the  other  troubles  which  atiend  modern 
labor  conditions,  to  say  nothing  of  being  exposed  to  all  the 
mischiefs,  physical  and  moral,  that  are  inseparable  from 
crowded  work-shops.  The  court  held  that  the  statute  was 
not  a legitimate  healtli  regulation  and  released  Jacobs  from 
imprisonment.  The  principle  of  constitutional  law  recog- 
nized and  applied  was  that  an  individual  cannot  be  made 
a criminal  for  working  at  a lawful  trade  in  his  own  home, 
and  cannot  be  compelled  by  discriminatory  legislation 
to  labor  in  a crowded  factory.  If  the  provisions  of  the  act 
had  not  been  declared  to  be  in  conflict  with  the  constitu- 
tional guaranty  of  personal  liberty,  similar  statutes  could 
have  been  passed  with  respect  to  all  kinds  of  home  work, 
and  all  artisans,  whether  men  or  women,  could  have  been 
driven  into  factories  at  the  dictation  of  factory  owners  or 
trade  unions  having  sufficient  political  inlluence  to  secure 
the  necessary  legislation. 

Those  who  urge  particular  enactments  too  often  overlook 
the  effect  of  disregarding  a principle  and  establishing  a 
precedent.  Constitutions  declare  general  rules  or  principles 
of  justice,  which  sometimes  do  not  coincide  with  the  just.i(5e 
of  particular  cases.  The  framing  of  general  rules  of  con- 
duct so  as  to  bring  about  practical  justice  in  the  greatest 
number  of  cases  and  with  the  fewest  exceptions,  con- 
stitutes the  science  of  jurisprudence,  of  wdiicli  constitution 
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making  is  but  a branch,  and  the  ajrplication  of  these 
general  rules  to  practical  affairs  is  the  duty  of  legislatures 
and  courts.  The  statutes  before  the  courts  are  frequently 
recognized  and  conceded  to  be  but  mere  entering  wedges 
and  experiments,  and  are  certain  to  be  followed,  if  sus- 
tained, b\"  others  far  broader  and  more  radical.  If  legis- 
lative power  exists  to  regulate  a subject,  the  extent  or 
degree  of  its  exercise  is  essentially  for  the  legislature  to 
determine  in  its  discretion  and  cannot  be  controlled  by  the 
courts.  Hence,  a court  must  always  consider,  in  determin- 
ing the  constitutionality  of  a statute,  not  merely  the  feat- 
ures of  the  particular  statute  before  it  and  not  merely  the 
justice  or  merits  of  the  pai'ticiilar  case  as  between  man  and 
man  or  between  the  state  and  tlie  individual,  but  what 
might  be  done  under  the  same  principle  if  the  statute  l)efore 
it  were  upheld  and  a precedent  established.  Thus,  if  we 
once  gi'ant  the  power  of  a legislature  to  prohibit  work  at 
home  under  sanitary  conditions  in  one  trade,  then  every 
trade  becomes  subject  to  the  same  power  of  regulation 
and  prohibition,  and  all  working  men  and  women  can  be 
driven  into  crowded  factories. 

In  the  Jacobs  case.  Presiding  Justice  Noah  Davis, 
speaking  for  the  intermediate  appellate  court  sitting  in 
the  City  of  New  York,  and  undoubtedly  acquainted  with 
conditions  then  and  there  existing,  used  the  following 
language;  “A  careful  study  of  the  act  has  satisfied  us 
that  its  aim  was  not  ‘ to  improve  the  public  health  by 
prohibiting  the  manufacture  of  cigars  and  preparation  of 
tobacco  in  any  form  in  tenement  houses  in  certain  cases, 
and  regulating  tlie  use  of  tenement  houses  in  certain 
cases  ’ as  declared  in  the  title,  but  to  suppress  and  re- 
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strain  such  manufacture  in  the  cases  covered  by  the  act 
for  the  purpose  of  preventing  successful  competition  in- 
jurious to  other  modes  of  manufacturing  the  same  articles. 

If  the  act  were  general  and  aimed  at  all 

tenement  houses,  and  prohibited  for  sanitary  reasons  the 
manufacture  of  cigars  and  tobacco  in  all  such  build- 
ings, or  if  it  prohibited  such  manufacture  in  the  living 
rooms  of  all  tenants,  another  case  would  be  presented. 
But  in  tlie  form  in  which  it  comes  before  ns,  it  is  so  unjust 
in  its  inequality,  so  harsh  and  oppressive  upon  the  labor 
of  poverty,  so  keenly  discriminative  in  favor  of  the 
stronger  classes  engaged  in  the  same  occupation,  that  it 
certaiidy  ought  not  to  have  been  enacted;  but,  being 
enacted,  ought  to  be  held  invalid  because  it  det)rives  the 
appellant  of  his  right  and  liberty  to  use  his  occupation  in 
his  own  house  for  tiie  supi)ort  of  himself  and  family,  and 
takes  away  the  value  of  his  labor,  which  is  his  property 
protected  by  the  Constitution  equally  as  though  it  were 
in  lands  or  money,  without  due  process  of  law.” 

Discussing  the  Jacobs  case,  Mr.  P.  Jecumseh  Sherman  of 
the  New  York  bar,  who  is  reputed  to  be  the  best  informed 
man  in  onr  state  upon  the  subject  of  labor  conditions  and 
legislation  and  who  was  at  one  time  a State  Commissioner 
of  Labor,  said  in  an  article  published  a few  weeks  ago 
that  the  statute,  although  purporting  to  be  for  the  public 
health,  was  not  a reasonable  regulation  for  that  purpose, 
because  it  arbitrarily  selected  one  article  and  forbade  its 
manufacture  under  certain  conditions  not  generally  un- 
sanitary, and  he  added  that  “as  matter  of  fact,  the  act 
was  not  designed  to  protect  health  but  to  put  out  of 
business  one  set  of  competitors  in  a trade  war.” 
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Now  let  me  call  your  attention  to  two  samples  of  the 
manner  in  which  this  decision  is  being  criticized.  In  an 
address  delivered  at  Yale  University  last  month,  the  Mayor 
of  the  City  of  New  York  referred  to  this  case  in  the  fol- 
lowing language  : “The  first  case  I shall  call  your  attention 
to  is  known  in  my  own  state  as  the  tenement  house  tobacco 
case.  . . . Yon  know  what  a condensed  })opnlation  we  have 
in  a part  of  the  City  of  New  York.  AVell,  benevolent  men 
and  women  in  going  around  there  found  in  little  rooms  in 
these  crowded  tenements  certain  things  being  manufac- 
tured that  wei'e  not  wholesome.  They  found  tobacco  being 
manufactured  into  its  various  products  in  the  living 
rooms  of  these  poor  tenements.  Benevolent  peo})le  who 
hel])ed  the  poor  saw  it  and  they  saw  the  evils  of  it. 
They  saw  little  children  born  into  this  world  and  brought 
u[)  in  bedrooms  and  kitchens  in  the  fumes  and  odors  of 
tobacco.  They  also  saw  longer  hours  of  work  than  would 
be  the  case  if  workers  left  their  work  at  the  shop  and 
went  home.  So  they  went  to  the  legislature  and  got  a 
law  passed  forbidding  the  manufacture  of  tobacco  in  the 
living  rooms  of  these  tenements.”  Judge  Gaynor  then 
proceeded  to  criticize  the  Court  of  Appeals  for  its  reason- 
ing and  decision. 

The  facts,  however,  were  that  the  statute  was  not  con- 
fined to  “ the  living  rooms  of  these  tenements  ”,  but  ap- 
plied to  every  room,  and  that  the  promoters  of  this  legis- 
lation were  not  the  benevolent  men  and  women  who 
visit  and  help  the  poor,  as  Mayor  Gaynor  imagined,  but 
the  owners  of  tobacco  factories  who  desired  to  crush 
the  competition  of  independent  workers.  Nor  was  there 
anything  in  the  case  before  the  courts  to  support  the  state- 
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ment  that  any  one  had  seen  “little  children  born  into  this 
world  and  brougdit  up  in  bedrooms  and  kitchens  in  the 
fumes  and  odors  of  tobacco.”  No  such  conditions  were 
before  the  courts,  and  the  contrary  was  proved  by  nnim- 
peached  evidence  in  the  Jacobs  case,  as  an}^  one  reading  the 
record  could  see.  But,  even  if  the  picture  were  true,  the 
decision  in  this  case  did  not  in  any  way  whatever  prevent 
proper  legislation  prohibiting  the  mannfactnre  of  toliacco 
products  in  the  bedrooms  and  kitchens  of  crowded  tene- 
ment houses  or  under  unsanitary  conditions. 

Mr.  Roosevelt's  criticism  of  the  Jacobs  case  is  equally 
unfair  and  misleading.  He  is  reported  as  having  said  in 
one  of  Ids  recent  speeches  that  “the  decision  of  the  court 
in  this  case  retarded  by  at  least  twenty  years  the  work  of 
tenement  reform  and  was  directly  responsilde  for  causing 
hundreds  of  thousands  of  xVmerican  citizens  now  alive  to 
be  brought  up  under  conditions  of  reeking  tilth  and 
squalor,  which  measurably  decreased  their  chance  of 
turning  out  to  be  good  citizens.”  Tlie  truth  is  that  tlie 
decision  did  not  retard  tenement  house  reform  by  a single 
day  and  did  not  prevent  the  enactment  of  a single  provision 
for  securing  sanitary  conditions  for  those  who  work  at 
home.  In  fact,  the  necessaiq^  legislation  has  since  been 
readily  secured  and  enacted  in  New  York  Avithout  any 
amendment  of  the  state  constitution.  Onr  Public  Health 
and  Labor  Laws  now  regulate  the  manufacture  of  tobacco 
and  other  articles  in  homes  and  require  and  secure  sani- 
tary conditions,  and  permits  authorizing  manufacturing 
at  home  are  issued  subject  to  cancellation  at  any  time  if 
the  surroundings  become  unsanitary. 

Mr.  Sherman  characterized  as  absurd  the  statement  made 
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by  Mr.  Roosevelt  in  reo'ard  to  the  effect  of  this  decision, 
and  added  that  “so  far,  then,  from  having  done  harm  in  the 
way  of  sanitary  reform,  the  decision  in  the  Jacobs  case  has 
done  good  by  giving  the  reform  a proper  direction  and  object. 
Mr.  Roosevelt’s  criticism  receives  a ready  chorus  of  approval 
from  a large  body  of  ill-informed  reformers  who  seek  to 
prevent  some  of  the  evils  of  ‘ sweating  ’ by  arbitrarily 
forbidding  all  home  mannfactnre  in  tenements.  Bnt  the 
vast  majority  of  tenement  houses  in  New  York  are  of  a 
class  better  described  as  apartment  houses,  which  are  per- 
fectly sanitary,  and  in  such  houses  there  is  much  home 
work  of  a good  kind,  such  as  line  sewing,  art  work,  &c., 
and  under  good  conditions;  and  it  would  be  a deplorable 
and  nnnecessai\y  interference  with  liberty  to  forbid  such 
work  as  an  incident  to  the  prevention  of  home  work  in 
nnsaiiitary  shuns.” 

Another  New  York  case  which  is  being  similarly  criti- 
cized and  misrepresented,  although  the  decision  declaring 
the  statute  unconstitutional  was  that  of  the  Supreme  Court 
of  the  United  States  and  not  of  the  New  York  Court  of 
Appeals  (in  fact  it  sustained  the  act,  although  by  a di- 
vided court),  is  what  is  known  as  the  Bakers  case  or  People 
V.  Lochner.  Mayor  (Jay nor  explained  this  decision  to 
his  audience  at  Yale,  composed  largely  of  law  students, 
in  the  following  language:  “The  next  case  in  order 
was  the  bake-oven  case  in  my  state.  A bake-oven,  you 
know,  is  underground.  And  if  any  of  you  ever  were  in 
a bake-oven  1 do  not  need  to  say  another  word  about 
bake-ovens.  It  is  the  hottest  and  most  uncomfortable  place 
on  the  face  of  the  earth.  It  is  a hard  place  to  work  in. 
It  is  hot  and  unhealth}^  and  no  one  can  stand  it  without 


injury  to  health.  So  in  the  same  way  in  the  state  of 
New  York  we  had  an  act  passed  |)rescribing  sanitary  regu- 
lations for  the  bakeries.  . . . These  bake-ovens  are  excep- 
tional. Tliej’  are  underground  and  as  hot  as  Tophet,  if  I 
niaj"  use  such  an  expression  here.  . . . The  law  was  passed 
prescribing  regulations  for  them.  One  of  the  regulations 
was  that  ten  hours  a night  was  all  that  a baker  should  work 
in  these  places.’’  And  Mr.  Roosevelt  is  reported  in  tlie 
newspapers  as  criticizing  this  decision  and  stating  to  his 
audiences  that  “this  New  Y^ork  law  prevented  the  em- 
ployment of  men  in  filthy  cellar  bakeries  for  longer  than 
ten  hours  a day”,  but  that  the  courts  held  it  unconstitu- 
tional. 

The  statute  in  question  applied  to  manufacturers  of 
bread,  biscuits  and  confectionery.  Taken  in  connection 
with  the  then  existing  Public  Health  Law.  it  contained 
adequate  provisions  for  securing  the  best  conditions  of 
sanitation  and  ventilation  and  for  safeguarding  bakers 
from  the  effects  of  heat  and  breathing  flour  or  other 
particles.  There  was  no  distinction  drawn  in  the  act  as 
to  hours  of  labor  between  sanitary  and  unsanitary  con- 
ditions of  work,  or  between  bakers  and  other  enjployees, 
or  between  night  and  day  work.  The  power  of  the  legis- 
lature to  prevent  the  manufacture  of  bread  or  other  articles 
of  food  in  cellars  or  in  underground  bake-ovens  or  in  filthy 
and  unsanitary  places,  whether  above  or  below  ground, 
was  not  challenged.  The  provisions  of  tlie  act  tending  to 
secure  sanitary  conditions  were  not  interfered  with  or  set 
aside  by  the  courts,  and  they  have  ever  since  been  enforced 
as  valid  for  all  purposes.  The  act  was  not  confined  in  its 
operation  to  wmrkiiieu  compelled  to  labor  at  night  under- 
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ground,  but  applied  to  everyone  employed  day  or  niglit  in 
factories,  above  or  below  ground,  in  which  bread,  biscuits 
or  confectionery  was  manufactured.  It  is  true  that 
medical  authorities  were  cited  to  the  courts  in  support 
of  the  view  that  the  trade  of  bakers  was  injurious  to 
health,  but  such  authorities  were  based  upon  statistics 
gathered  under  conditions  of  lal)or  which  could  not  have 
existed  then  and  cannot  exist  now  in  New  York  if  the 
elaborate  regulations  of  our  Public  Health  and  Labor 
Laws  be  duly  enforced.  There  were,  however,  conllicting 
medical  authorities  cited  to  the  court,  which  asserted 
that  the  trade  was  not  unwholesome. 

Lochuer  owned  a bakery  at  Utica  in  which  he  worked 
himself  and  em[»loyed  three  or  four  workmen.  There  was 
only  one  oven,  and  it  was  aboveground.  Tlie  building  was 
clean,  esx)ecially  well  ventilated,  and  sanitary.  The  only 
question  before  the  courts  in  the  case  was  whether  Lochner 
could  be  made  a criminal  and  inq^risoued  for  xmrmitting 
his  workmen  to  labor  more  than  ten  hours  in  any  day 
under  the  best  sanitary  conditions,  and  the  Sux}reme  Court 
held  that  this  could  not  be  done  without  violating  his 
constitutional  rights.  Had  the  conditions  of  work  in 
bread,  biscuit,  or  confectionery  factories  in  the  State  of 
New  York  been  shown  to  have  been  unusually  dangerous 
and  necessarily  unwholesome,  the  law  would  undoubtedly 
have  been  sustained  by  the  Suxireme  Court,  as  was  the 
Utah  miners’  act  in  Holden  v.  Hardy.  No  one  who  Las 
studied  the  decisions  of  the  New  York  courts  and  of  the 
Supreme  Court  of  the  United  States  can  doubt  that  any 
statutory  reasonably  tending  to  X)rotect  the 

health  of  bakers  and  other  workmen  and  to  x^revent  labor 
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in  unhealthy  places  would  be  upheld  as  clearly  within  the 
police  power  of  the  legislature. 

The  act,  moreover,  was  one-sided  and  discriminatory  in 
that  it  made  the  employer  a criminal  but  left  the  work- 
man free  to  do  as  he  saw  fit.  A baker  working  for  A for 
ten  hours  in  one  day  was  left  at  liberty  to  go  next  door  to 
B,  A’s  competitor,  and  work  if  he  saw  tit  another  ten  hours 
for  B.  In  fact,  as  I am  told,  the  informer,  on  whose  testi- 
mony Lochner  was  convicted,  frequently  worked  ten  hours 
a day  for  Lochner  and  a number  of  hours  additional  in 
another  bakery.  If  the  act  had  been  honestly  conceived 
in  a desire  to  safeguard  the  health  of  bakers,  it  would, 
of  course,  have  provided  some  i)unishment  for  any  viola- 
tion of  the  law  on  their  part,  and  not  have  left  them  at 
liberty  to  disregard  its  spirit  whenever  they  saw  tit  to 
do  so. 

The  principle  involved  in  this  Bakers’  case  was  universal, 
and  if  employers  in  bread, biscuit,  or  confectionery  factoiies 
could  be  made  criminals  for  permitting  their  employees  to 
labor  more  than  ten  hours  in  any  one  day,  the  legislature 
could  enact  similar  legislation  as  to  every  other  employ- 
ment. No  court  would  then  have  power  to  regulate  the 
degree  of  the  exercise  of  legislative  discretion  in  such  cases. 
The  provision,  which  at  first  limited  the  workday  to  ten 
hours,  could  thereafter  be  changed  to  eight  hours,  or  even 
to  six  hours,  as  is  advocated  in  More’s  Utopia. 

In  February  of  this  year,  Mr.  Roosevelt  delivered  an 
address  before  the  Ohio  Constitutional  Convention,  in 
which  he  discussed  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  Emi)loyers’  Liability  Cases  decided 
while  he  was  President.  The  court  then  held  that  the  act 
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of  Congress  of  June  11, 1906,  sometimes  erroneously  called 
the  National  Workmen’s  Compensation  Act,  attempted  to 
regulate  the  internal  affairs  of  the  several  states  as  well 
as  interstate  commerce,  that  it  consequently  included  a 
subject  not  within  the  constitutional  power  of  Congress, 
and  that  the  two  matters  were  so  interblended  that  they 
were  incai)able  of  separation  unless  the  court  made  a new 
statute  in  the  ])lace  of  the  one  enacted  by  Congress.  Con- 
scientiously entertaining  this  view,  the  majority  of  the  court 
would  have  l)een  guilty  of  the  plainest  constitutional  im- 
morality if  they  had  not  declared  that  the  act  was  beyond 
the  power  of  Congress  and  declined  to  enforce  it.  No 
honest  men,  believing  as  the  majority  did,  could  have  done 
otherwise  than  obey  the  constitutional  mandate  expressly 
reserving  to  the  states  the  legislative  powers  not  delegated 
to  Congress.  In  the  light  of  the  long-established  and  wise 
rule  that  courts  should  avoid  judicial  legislation  and  not 
revise  or  give  eifect  to  a statute  in  a manner  not  clearly  in- 
tended by  the  legislative  body,  the  justices  could  not,  of 
course,  have  upheld  and  enforced  the  statute  simply  be- 
cause the  individual  cases  before  them  excited  their  sym- 
pathy or  involved  the  claims  of  widows.  The  remedy  was 
obvious  and  simple.  Congress  was  then  in  session,  and  an 
amended  statute  could  have  been  enacted  within  a few  days 
so  as  to  limit  the  act  to  interstate  commerce,  which  alone 
was  within  the  constitutional  j)ower  of  Congress  to  regulate. 
Such  an  act  was  enacted  after  the  lapse  of  three  months, 
and  being  plainly  confined  to  interstate  commerce,  as  the 
original  statute  should  have  been  if  properly  and  compe- 
tently drafted,  the  amended  act  was  unanimously  smstained 
by  the  Sui)reme  Court  as  constitutional  in  the  Second  Em- 
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plovers’  Liability  Cases  decided  this  year,  when  it  was  held 
that  Congress  had  power  to  change  the  common  law  rules 
as  to  assum])tion  of  risk,  contributory  negligence  and  fel- 
low servants’  acts  in  connection  with  the  regulation  of 
interstate  commerce. 

Speaking  of  the  former  decision,  Mr.  Roosevelt  said: 
‘‘When  I was  President,  we  passed  a National  Work- 
men’s Compensation  Act.  Under  it  a railway  man  named 
Howard,  I think,  was  killed  in  Tennessee,  and  his  widow 
sued  for  damages.  Congress  had  done  all  it  conld  to 
l)rovide  the  right,  hnt  the  conrt  stei)ped  in  and  decreed 
that  Congress  had  failed.  Three  of  the  judges  took  the 
extreme  position  that  there  was  no  way  in  which  Con- 
gress conld  act  to  secnre  the  helpless  widow  and  children 
against  suffering,  and  that  the  man’s  blood  and  the  blood 
of  all  similar  men  when  spilled  shonld  forever  cry  aloud 
in  vain  for  justice.  This  seems  a strong  statement,  hut 
it  is  far  less  strong  than  the  actual  facts ; and  I have 
difficulty  in  making  the  statement  with  any  degree  of 
moderation.  The  nine  justices  of  the  Supreme  Court  on 
this  question  split  into  five  fragments.  One  man.  Justice 
Moody,  in  his  opinion  stated  the  case  in  its  broadest  way 
and  demanded  justice  for  Howard,  on  grounds  that  would 
luive  meant  that  in  all  similar  cases  thereafter  justice 
and  not  injustice  shonld  he  done.  Yet  the  court,  by  a 
majority  of  one,  decided  as  I do  not  for  one  moment  be- 
lieve the  court  would  now  decide,  and  not  only  perpet- 
uated a lamentable  injustice  in  the  case  of  the  man  him- 
self, but  set  a standard  of  injustice  for  all  similar  cases. 
Here  again  I ask  yon  not  to  think  of  mere  legal  formal- 
ism, but  to  think  of  the  great  immutable  principles  of 
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justice,  the  great  immutable  principles  of  right  and 
wrong,  and  to  ponder  what  it  means  to  men  dependent 
for  their  livelihood,  and  to  the  women  and  children  de- 
pendent upon  these  men,  when  the  courts  of  the  land  deny 
tliem  the  justice  to  which  they  are  entitled.” 

Now,  if  this  kind  of  argument  means  anything  it  cer- 
tainly incans  that,  in  the  opinion  of  the  speaker,  the  jus- 
tices of  the  Supreme  Court  should  have  disregarded  the 
Constitution  as  they  understood  it  in  order  to  allow 
a widow  to  recover  notwithstanding  the  unconstitution- 
ality of  the  act  under  and  1)y  virtue  of  which  she  was 
suing.  You  will  not  find  a single  word  of  reference 
by  Mr.  Roosevelt  in  his  whole  address  to  the  only 
point  upon  which  the  majority  speaking  by  Mr.  Jus- 
tice White  decided  the  cases.  Of  course,  the  statement 
of  what  was  actually  decided  would  have  been  tame  and 
unsensational.  The  criticism  in  form  and  substance 
was  based  upon  a distorted  and  unfair  statement  of  what 
was  decided,  and  it  was  calculated  to  create  in  the  minds 
of  the  members  of  the  Ohio  Constitutional  Convention,  as 
well  as  in  the  minds  of  the  uninformed  public,  the  belief 
that  the  justices  of  the  Supreme  Court  of  the  United 
States  had  “set  a standard  of  injustice  for  all  similar 
cases”  and  had  denied  to  Congress  the  power  to  pass  a 
fair  and  jnst  employers’  liability  statute  properly  limited 
to  interstate  commerce.  The  contrary  was  plainly  the 
truth,  as  the  snl)sequent  decision  of  the  court  clearly 
sliowed,  and  this  decision  was  rendered  and  published 
before  Mr.  Roosevelt  made  his  address. 

Another  sample  of  distorted  statement  and  unfair  criti- 
cism of  the  courts  will  be  found  in  the  same  address.  It 
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related  to  the  decision  of  the  New  York  Court  of  Appeals 
in  the  case  of  Ives  v.  Sonth  Buffalo  Eailway  Company 
decided  last  year,  in  which  the  court  held  that  a statute 
concededly  novel  and  revolutionary,  creating  liability  on 
the  part  of  an  employer  to  his  worlcmen  although  the 
employer  and  his  agents  were  wholly  free  from  negli- 
gence or  fault  of  any  kind  and  had  neglected  no  duty  of 
care,  sui)ervision  or  selection,  was  unconstitutional  be- 
cause taking  the  i)roperty  of  the  employer  and  giving  it 
to  the  workman  without  due  i^rocess  of  law.  Ives  was  a 
brakeman  employed  l)y  the  defendant  railway  company. 
While  walking  on  the  top  of  the  cars  of  a very  long  train, 
he  gave  a signal  to  the  engineer  to  close  up  a space  or 
slack  and  was  thrown  to  the  ground  by  the  resulting  jar, 
concededly  without  any  negligence  on  the  part  of  the 
railway  company,  and  probably  through  his  own  care- 
lessness. The  injury  consisted  of  a sprained  ankle  and 
slight  bruises.  There  was  no  claim  in  the  complaint  that 
the  injury  was  in  any  sense  permanent,  and  as  matter  of 
fact  Ives  sued  for  loss  of  wages  during  only  five  weeks. 
I am  informed  that  the  injury  was  not  serious,  that  Ives 
entirely  recovered  and  resumed  his  work  within  four 
weeks  after  the  injury,  that  he  has  since  been  continu- 
ously employed  by  the  same  company  at  similar  work, 
and  that  in  no  sense  whatever  was  his  ability  to  earn  his 
livelihood  in  any  way  impaired. 

Let  us  turn  to  the  picture  drawn  by  Mr,  Eoose- 
velt  in  describing  this  case  for  the  instruction  and  guid- 
ance of  a constitutional  convention!  “I  am  not  thinking 
of  the  terminologj'^  of  the  decision,  nor  of  what  seem  to 
me  the  hair-splitting  and  meticulous  arguments  elabo- 
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rately  ^vorked  out  to  justify  a great  and  terrible  miscar- 
riage of  justice.  Moreover,  I am  not  Ibiuking  only  of  the 
suffc'rers  iu  auy  given  case,  but  of  the  tens  of  thousands 
of  otbers  wlio  suffer  because  of  the  way  this  case  was  de- 
cided. In  the  New  York  case,  the  railway  employee  who 
was  injured  was  a man  named,  I believe,  Ives.  The  court 
a( Units  that  by  every  moral  consideration  he  was  entitled 
to  recover  as  his  due  Ibe  money  that  the  law  intended  to 
give  liim.  Yet  the  court  by  its  decision  forces  that  man  to 
slagger  tlirough  life  maimed,  and  keeps  the  money  that 
sliould  be  bis  iu  the  treasury  of  the  company  in  whose 
service,  as  an  incident  of  his  regular  employment  and  in 
the  endurance  of  ordinary  risks,  he  lost  the  ability  to  earn 
bis  own  livelihood.  There  are  thousands  of  Iveses  in 
tliis  country;  thousands  of  cases  such  as  this  come  up 
pyery  year;  and  while  this  is  true,  while  the  courts  deny 
essentia]  and  elementary  justice  to  these  men  and  give  to 
Ibem  and  the  people  in  exchange  for  justice  a technical 
and  empty  formula,  it  is  idle  to  ask  me  not  to  criticise 
them.  As  long  as  injustice  is  kept  thus  intrenched  by 
any  court,  I will  protest  as  strongly  as  in  me  lies  against 
such  action.” 

To  repeat,  as  matter  of  fact,  Ives  was  not  maimed;  he 
was  not  permanently  injured;  he  was  Jiot  deprived  of  the 
ability  to  earn  his  livelihood.  Nor  did  the  Court  of  Ap- 
peals admit  that  by  every  moral  consideration  Ives  was 
entitled  to  recover  as  his  due  the  money  that  the  law  in- 
tended to  give  him.  Had  that  point  been  before  a court 
of  justice,  however  sympathetic  and  sentimental,  I doubt 
very  much  whether  it  could  have  held  that  Ives  was  en- 
titled, by  any  moral  consideration  whatever,  to  compel  the 


railway  company  to  compensate  him  for  the  four  or  five 
weeks  loss  of  wages  resulting  from  no  fault  on  its  part 
but  from  his  own  carelessness.  The  statements  that  ‘‘the 
court  by  its  decision  forces  that  man  to  stagger  through 
life  maimed”  and  that  “he  lost  the  ahility  to  earn  his  own 
livelihood”  were  simply  so  much  fiction,  but,  of  course 
they  were  very  effective  with  the  crowd  and  highly  calcin 
lated  to  inflame  Mr.  Roosevelt’s  hearers  and  readers 
against  the  courts.  I venture  to  assert  that  it  would  be 
difficult  to  find  or  indeed  to  conceive  a more  unwarranted 
and  unfair  misrepresentation  of  the  facts  actually  before 
a court. 

Another  current  misrepresentation  is  that  the  Supreme 
Court  of  the  United  States  in  the  Second  Eni[)loyers’  Lia- 
bility Cases  uplield  as  constitutional  a statute  of  Congress 
identical  with  the  statute  held  unconstitutional  by  the  New 
York  Court  of  Appeals  in  the  Ives  case,  and  the  people 
are  being  told  that  the  New  Y'ork  courts  hold  the  pro- 
vision requiring  due  process  of  law  in  the  FoTirteenth 
Amendment  to  mean  one  tiling,  whilst  the  Supreme  Cniirt 
of  the  United  States  holds  exactly  the  same  provision  in 
the  Fifth  Amendment  to  mean  the  contrary.  But  those 
who  will  take  the  trouble  to  read  the  two  statutes  will 
at  once  perceive  that  the  act  of  Congress  differs  radically 
from  the  New  York  Workmen’s  Compensation  Act.  The 
act  of  Congress,  although  abolishing  or  restricting  the 
rules  as  to  fellow-servants’  acts,  assumption  of  risk  and 
contributory  negligence,  imposes  liability  on  common  car- 
riers by  railroad  only  for  “ injury  or  death  resulting  in 
whole  or  in  part  from  the  negllcjeiice  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
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defect  or  insufficiency,  chie  to  its  negtifience,  in  its  cars, 
engines,  a})i)liances,  tnacliinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equi[)nient.'’  On  the  otlier 
band,  the  New  York  statute  created  liability  not  in  one 
tlangerons  employment,  sncli  as  the  business  of  common 
carrier  by  railroad,  but  in  many  other  employments  not 
necessarily  dangerous,  and  wholly  irrespective  of  negli- 
gence or  fault  on  the  paid  of  the  employer  or  any  of  his 
officers,  agents  or  employees.  In  fact,  there  is  nothing  in 
the  New  York  decision  or  in  the  opinions  of  the  judges 
which  would  invalidate  a statute  identical  with  the  act  of 
Congress  if  now  enacted  by  the  New  York  legislature. 
The  Ives  case,  far  from  preventing  such  a statute,  would 
be  an  authority  in  its  support. 

1 regret  that  we  have  not  time  to  consider  farther  these 
particular  cases.  In  my  oiiinion  they  correctly  and  wisely 
applied  established  principles  of  constitutional  law  and 
constitutional  justice  and  were  morally  right  and  just.  I am 
now  sim})ly  })leading  for  fairness  and  tenqcerance  in  discuss- 
ing the  decisions  of  our  courts  and  for  the  imperative  neces- 
sity of  founding  these  discussions  upon  the  truth.  Ambas- 
sador llryce  said  in  a recent  address ; “ To  counsel  you  to 
stick  to  facts  is  not  to  dissuade  you  from  philosophical 
generalizations,  but  only  to  remind  you  . . . that  the  gen- 
eralizations must  spring  out  of  the  facts,  and  without  the 
facts  are  worthless.”  In  other  words,  a regard  for  fact, 
which  is  but  another  term  for  truth,  is  or  should  be  as 
indispensable  in  law  and  politics  as  it  is  in  philosophy. 

Tlie  criticisms  of  which  the  above  are  fair  samples 
must  be  refuted  Icecause  they  lincl  constant  repetition  and 
they  have  the  authority  of  very  distinguished  leaders 
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of  public  opinion,  who  at  the  present  time  seem  to  have 
the  ear  and  the  confidence  of  the  people.  Their  state- 
ments are  naturally  accepted  as  true.  The  judges  are  be- 
ing similarly  misrepresented  and  assailed  on  all  sides,  and 
they  cannot  defend  themselves.  The  bar  at  large  so  far 
has  seemed  indifferent,  and  a misconception  of  good  taste 
restrains  the  counsel  engaged  in  the  cases  which  are  criti- 
cized. The  people  are  being  misled,  prejudiced  and  intlanied 
by  false  statement  and  unfair  criticism.  If  the  courts  are 
not  defended,  they  may  bend  before  the  storm  of  unde- 
served censure.  Constituted  as  humanity  is,  there  is  grave 
danger  that  tlie  judges  will  be  unconsciously  intimidated 
and  coerced  by  this  abuse  and  clamor.  Is  it  not  then  high 
time  that  the  members  of  onr  profession  charged  them- 
selves with  the  task  of  placing  the  facts  before  the  people 
and  defending  the  courts?  The  bar  associations  of  the 
country  will  never  be  called  upon  to  render  a greater  service 
to  the  profession  and  to  the  community  than  that  of  stem- 
ming this  tide  of  misrepresentation  and  intemperate  abuse 
and  striving  to  restore  conhdeiice  in  the  learning,  impar- 
tiality and  independence  of  onr  judges,  in  tlie  justice  of 
their  decisions,  and  in  the  necessity  of  their  enforcing 
constitutional  restraints. 

Not  only  are  the  decisions  of  the  courts  constantly  dis- 
torted and  misrepresented,  but  the  people  are  also  beiiig 
tanght  that  the  courts  have  usurped  the  power  to  declare 
void  a statute  in  conllict  with  the  constitution,  and  tliat 
no  such  power  was  ever  intended  to  be  conferred  by  the 
framers  of  national  or  state  constitutions.  Surely  it  ought 
by  this  time  to  be  manifest  that  if  tlie  courts  may  not  ad- 
judge invalid  and  refuse  to  give  force  and  effect  to  nucou- 


stitiitioiial  eiuictineiits,  itisof  little  or  no  use  to  declare  in 
(Muistitntions  that  legislatures  shall  not  pass  bills  of  attain- 
der, or  ex  post  facto  laws,  or  laws  abridging  the  freedom  of 
speech,  or  of  the  press,  or  ju'ohibiting  the  free  exercise 
of  religion,  or  denying  the  riglit  to  trial  by  jury,  or  ini- 
prisoniiig  without  trial,  or  suspending  the  writ  of  Jiaheas 
corpus,  or  coidiscating  })rivate  property. 

Speaking  to  this  point,  Hamilton  in  the  Federalist  used 
language  which  canuot  be  too  often  repeated.  It  clearly 
shows  that  it  was  undei'stood  and  contemplated  in  1788  that 
the  coni  ts  wonld  exercise  the  power  to  adjudge  invalid 
any  statute  which  wais  in  conllict  with  the  Constitution. 
In  fact,  such  power  had  then  already  been  exercised  by 
state  courts.  Hamilton  said  that  constitutional  limitations 
“can  be  preserved  in  practice  no  other  way  than  through 
the  medium  of  courts  of  justice,  whose  duty  it  must  be  to 
declare  all  acts  contrary  to  the  manifest  tenor  of  the  Consti- 
tution void.  Without  this,  all  the  reservation  of  particular 
rights  or  privileges  would  amount  to  nothing. 

There  is  no  position  which  depends  on  clearer  principles 
than  that  every  act  of  a delegated  authol’ity,  contrary 
to  the  tenor  of  the  commission  under  which  it  is  exer- 
cised, is  void.  No  legislative  act,  thei'efore,  contrary  to 
the  Constitution,  can  be  valid.  To  deny  this  would  be 
to  allirm  that  the  deputy  is  greater  than  his  principal; 
that  the  servant  is  above  his  master;  that  the  repre- 
sentatives of  the  people  are  superior  to  the  people  them- 
selves; that  men  acting  by  virtue  of  powers  may  do  not 
only  what  their  powers  do  not  authorize,  but  what  they 
forbid.  . . . The  interpretation  of  the  laws  is  file  proper 
and  peculiar  province  of  the  courts.  A constitution  is,  in 
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fact,  and  must  be  regarded  by  tlie  judges,  as  a fuuda- 
meiital  law.  It  therefore  belongs  to  them  to  ascertain  its 
meaning,  as  well  as  the  meaning  of  any  [)articnlar  act 
proceeding  from  the  legislative  body.  If  there  should 
happen  to  be  an  irreconcilable  variance  between  the  two, 
that  Avhich  has  the  superior  obligation  and  validity  ought, 
of  course,  to  be  preferred;  or  in  other  words,  the  Con- 
stitution ought  to  be  preferred  to  the  statute;  the  inten- 
tion of  the  people  to  the  intention  of  their  agents.  Nor 
does  this  conclusion  l)y  any  means  suppose  a superiority 
of  the  judicial  to  the  legislative  power.  It  only  supposes 
that  the  power  of  the  people  is  superior  to  botli ; and  that 
where  tlie  will  of  the  legislature,  declared  in  its  statutes, 
stands  in  opposition  to  that  of  the  people,  declared  in  the 
Constitution,  the  judges  ought  to  be  governed  by  the  lat- 
ter rather  than  the  former.  They  ought  to  regulate  their 
decisions  bj^  the  fundamental  laws,  rather  than  b}^  those 
which  are  not  fundamental.” 

Equally  conclusive  and  equally  worthy  of  constant 
repetition  is  the  reasoning  of  Chief  Justice  Maishall 
in  Marbury  v.  Madison,  where  he  said:  “To  what  pur- 
pose are  powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limitations  may, 
at  any  time,  be  passed  by  those  intended  to  be  re- 
strained? The  distinction  between  a government  with 
limited  and  unlimited  powers  is  abolished,  if  tliose 
limits  do  not  contine  the  persons  on  whom  they  are  im- 
posed, and  if  acts  prohibited  and  acts  allowed,  are  of 
equal  obligation.  It  is  a proposition  too  plain  to  be  con- 
tested, that  the  constitution  controls  any  legislative  act 
repugnant  to  it;  or,  that  the  legislature  may  alter  the 
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constitution  an  ordinary  act.  Between  these  alter- 
natives tliere  is  no  middle  ground.  The  constitution  is 
either  a superior  paramount  law,  unchangeable  by  ordi- 
nary means,  or  it  is  on  a level  witli  ordinary  legislative 
acts,  and  like  other  acts,  is  alterable  when  the  legisla- 
ture shall  please  to  alter  it.  If  the  former  part  of  the 
alternative  be  true,  then  a legislative  act  contrary  to  the 
constitution  is  not  law:  if  tlie  latter  part  be  true,  then 
written  constitutions  are  absurd  attempts,  on  the  part  of 
the  peoi)le,  to  limit  a power  in  its  own  nature,  illimit- 
able ” 

This  ruling  of  the  Supreme  Court  to  the  effect  that  it  was 
duty  and  within  the  power  of  the  courts  to  construe  con- 
stitutions and  to  refuse  to  enforce  unconstitutional  enact- 
ments was  rendered  in  1808.  Yet  notwithstanding  that  tlie 
National  Constitution  has  been  amended  four  times  since 
that  decision,  and  that  every  state  constitution  has  been 
again  and  again  remodeled  or  amended,  no  American 
constitution  has  ever  denied  to  the  courts  the  power  to 
construe  constitutions  and  the  duty  to  refuse  to  enforce 
statutes  which  were  in  conliict  with  constitutional  limita- 
tions. If  the  power  to  declare  void  any  statute  in  conliict 
with  the  Constitution  of  the  United  States  was  deemed 
necessary  in  1788  when  Hamilton  was  writing  his  famous 
essays,  it  certainly  ought  to  be  far  more  necessary  in 
our  day  of  multiform  legislation,  vast  increase  in  the 
functions  of  the  state,  and  incompetent,  r'eckless  and 
oppi'essive  class  legislation  interfering  in  almost  every 
conceivable  manner  with  the  rights  and  liberties  of  the 
individual. 

Moreover,  the  Constitution  of  the  United  States  would 
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probably  never  have  been  adopted  if  the  people  had  under- 
stood, as  is  now  pretended,  that  the  Cono-ress  was  to  be  at 
liberty  to  disregard  constitutional  limitations  and  guaran- 
ties and  that  there  would  be  no  way  whatever  of  remedjdng 
a violation  by  Congress  of  the  constitutional  rights  of  the 
individual  except  at  the  polls.  All  students  of  our  history 
know  that  the  Constitution  was  accepted  by  the  people 
upon  the  distinct  pledge  that  amendments  end.)odying  a 
bill  of  rights  to  protect  tlie  individual  against  Congi'ess 
would  be  immediately  adopted.  And  one  of  the  hist 
acts  of  the  First  Congress  in  September,  1789,  was  to 
submit  the  ten  amendments  known  as  the  Federal  Bill 
of  Rights,  which  were  thereupon  ratihed  by  the  states  and 
became  an  integral  part  of  the  Constitution.  But  of  what 
avail  or  benefit  were  these  amendments  if  Congress  was 
not  to  be  effectively  restrained  and  bound  by  them?  It 
is  no  exaggeration  to  say  that  if  the  courts  w^ere  to  be  now 
deprived  of  the  power  to  protect  litigants  who  invoked 
constitutional  guaranties,  and  were  to  be  compelled  to 
enforce,  as  valid  laws,  statutes  which  violate  the  limita- 
tions upon  legislative  x>ower  which  the  peo[)le  have  de- 
liberately embodied  in  the  fnndamenal  law,  our  coustitu 
tions  would  become  dead  letters,  and  we  might  as  well 
turn  to  the  pure  and  unrestrained  democracy  of  Greece, 
and  await  her  fate. 

In  an  inspiring  address  delivered  this  year  before  the 
New  York  State  Bar  Association  on  the  subject  of  judi- 
cial decisions  and  public  feeling.  Senator  Root  elorpiently 
said:  “A  sovereign  people  which  declares  that  all  men 
have  certain  inalienable  rights,  and  imposes  upon  itself 
the  great  impersonal  lades  of  conduct  deemed  necessary  for 
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the  preservation  of  those  rigiits,  and  at  the  same  time  de- 
clares tliat  it  will  disregard  those  rnles  whenever,  in  any 
particular  case,  it  is  the  wish  of  a majority  of  its  voters 
to  do  so,  establishes  as  complete  a contradiction  to  the 
fnndainental  principles  of  onr  government  as  it  is  possible 
to  conceive.  It  abandons  absolutely  the  conception  of  a 
justice  which  is  above  majorities,  of  a right  in  the  weak 
which  the  strong  are  bound  to  respect.  It  denies  the 
vital  trutli  taught  by  religion  and  realized  in  the  hard 
experience  of  mankind,  and  which  has  ins})ired  every 
constitntion  America  has  produced  and  every  great  decla- 
ration for  hnman  freedom  since  Magna  Charta — the  truth 
that  hnman  nature  needs  to  distrust  its  own  impulses  and 
passions,  and  to  establish  for  its  own  control  the  restrain- 
ing and  guiding  inlliience  of  declared  principles  of  action.” 

In  many  of  the  current  assaults  ni)on  the  judicial  de- 
partment, in  snp})nrt  often  of  schemes  having  their 
birthplace  on  the  continent  of  Europe,  we  find  the  com- 
plaint that  in  declaring  statutes  nnconstitntional  the  courts 
in  this  country,  state  and  federal,  exercise  greater  power 
than  the  courts  of  other  c,onntries  are  authorized  to  exer- 
cise. As  if  that  were  an  argument  against  American  insti- 
tutions ! Every  schoolboy  knows  that  the  fi'aniers  intended 
that  onr  governments  should  differ  from  every  other  system 
of  government  in  the  world.  The  founders  not  only  inten- 
tionally departed  from  the  examples  of  existing  govern- 
ments, but  anxiously  sought  to  establish  a new  form  of 
republican  government,  which  would  perpetuate  the  spirit 
of  the  Declaration  of  Independence,  secure  the  inalienable 
rights  of  the  individual,  and  protect  the  minority  against 
the  oppression  or  tyranny  of  the  majority.  It  was  because 
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these  rig’ll ts  of  the  individual  against  majorities  and  every 
form  of  governmental  power  were  to  be  made  secure  and 
sacred,  as  the  founders  believed,  that  we  were  to  differ  from 
other  governments.  And  the  essential  and  effective  feature 
of  that  difference  was  to  lie  in  the  power  vested  in  the 
judicial  department  to  sustain  and  protect  these  rights. 
High  sounding  declarations  of  the  rights  of  man  would 
mean  very  little  if  they  were  not  to  be  enforceable  by  the 
courts. 

When  onr  form  of  government  is  compared  with  that 
of  other  countries,  and  we  are  told  that  in  England  or  in 
France  or  elsewhere  so-called  progressive  measures  have 
been  forced  into  immediate  operation  liy  the  will  of  the 
majority,  and  that  the  courts  there  were  powerless  to  inter- 
fere, is  it  intended  to  be  seriously  suggested  to  the  jieople 
of  the  United  States  that  they  should,  therefore,  cast  aside 
all  constitutional  restraints,  all  our  ancient  and  honest 
constitutional  principles,  and  leave  the  protection  of 
life,  liberty  and  property  wholly  in  the  hands  of  the 
legislative  branch?  Are  there  not  still  certain  rights 
which  even  those  who  are  assailing  our  institutions,  un- 
der the  protection  of  the  very  constitution  they  deride, 
would  want  to  have  protected  by  our  courts?  When 
it  is  urged  that  the  courts  should  not  have  power  to  de- 
clare an  act  unconstitutional,  but  should  be  compelled 
to  enforce  all  legislative  enactments  although  conflicting 
with  the  constitution,  is  it  realized  that  the  bill  of  rights 
would  then  be  left  to  the  arbitrary  discretion  or  caprice  of 
the  legislature,  and  be  of  no  more  practical  protection  to 
the  individual  than  the  paper  constitutions  of  some  of  the 
South  American  republics  although  they,  too,  contain  elo- 


querit  declarations  of  tlie  rights  of  the  individual?  Is  it 
forgotten  or  overlooked  that  in  England  and  France  and 
all  the  other  countries  with  which  our  system  of  govern- 
ment is  being  compared,  the  legislative  power  is  practi- 
cally supreme,  and  that  it  can  outlaw  or  disseize  or  imprison 
at  mere  will — that  it  can  deny  religious  liberty,  abridge 
the  freedom  of  speech  or  of  the  press,  pass  bills  of  attainder 
and  ex  ijost  facto  laws,  suspend  the  Avrit  of  habeas  corpus^ 
impose  cruel  and  uuusual  punishments,  deny  the  individ- 
ual accused  of  crime  the  right  to  a jury  trial  or  any 
hearing  at  all,  conliscate  private  property  without  com- 
pensation, impair  the  obligation  of  contracts? 

Let  us,  for  example,  suppose  that  Congress  or  a state 
legislature  saw  lit  to  imprison  those  who  did  not  pro- 
fess the  religion  of  the  majority,  or  observe  its  forms 
and  tenets.  Who  could  then  protect  the  minority  against 
such  tyrannical  enactments  except  the  courts,  and  how 
could  the  courts  shield  them  save  by  declaring  the  statute 
unconstitutional  and  void  and  refusing  to  enforce  it?  We 
have  only  to  go  back  a few  generations  to  tind  just  such 
laws  in  England,  and  it  is  the  repetition  of  them  here  that 
our  constitutions  seek  to  prevent.  Suppose  again  that  ' 
Congress  or  a state  legislature  should  pass  a statute  . 
abridging  the  freedom  of  speech  or  of  the  press,  and  1 
making  those  who  violated  the  statute  subject  to  criminal  ^ 
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prosecution  and  imprisonment.  How  could  the  individual 
be  tlien  protected  except  by  the  judiciary,  and  how  could 

''i 

the  judiciary  do  so  unless  by  exercising  the  power  to  de-  '• 
dare  the  statute  unconstitutional?  1 

Do  the  agitators  who  are  attacking  our  constitutional  jj 
system  explain  to  their  listeners  that,  in  the  foreign  gov- 
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ernnients  with  wliicli  they  are  maiving  comparisons,  the 
legislative  power  could  compel  workmen  in  any  trade  to 
work  as  many  hours  a day,  at  such  rates  of  wages,  and  under 
such  conditions  as  the  majority  saw  lit  to  enact?  Sup[)ose 
that  the  Pennsylvania  legislature  passed  a statute  com- 
pelling laborers  in  coal  mines  to  labor  twelve  or  more  honrs 
a day  for  a compensation  fixed  by  it  and  providing  tliat 
refusal  should  constitute  a crime.  Or  similarly  in  the  case 
of  railroad  employees.  In  doing  so,  the  legislature  AVould 
find  a precedent  in  the  famous  English  Statute  of  Laborei’s 
as  well  as  in  numerous  other  European  enactments.  The 
Pennsylvania  legislature  might  pass  an  act,  similar  to  that 
enacted  by  the  British  Parliament  in  1720  and  again 
in  1800,  making  it  a crime  for  laborers  to  combine  to 
obtain  an  advance  of  wages  or  to  lessen  or  alter  their 
hours  of  work.  Is  it  inconceivable  that  the  time  may 
come  when  the  majority  of  the  voters  in  Pennsylvania 
may  fancy  that  it  is  to  their  interest  thus  to  regulate  labor 
in  coal  mines  and  on  the  railroads,  both  of  which  industries 
serve  every  household  in  the  state,  affect  every  individual 
rich  or  poor,  and  compel  all  of  ns  to  pay  tribute?  Might 
not  j)i'tijndice  and  self-interest  tempt  to  such  a statute, 
and  might  not  the  majority  enact  it,  particularly  if  those 
affected  were  aliens  without  political  power?  Is  it  incon- 
ceivable that  the  owners  of  the  coal  mines  and  the  railroads 
may  some  day  control  a majority  in  the  legislature?  But 
how  could  these  miners  and  railroad  employees  be  pro- 
tected from  such  enactments  and  criminal  prosecutions 
thereunder  unless  the  courts  had  the  power  to  declare  the 
statute  unconstitutional  and  to  refuse  to  enforce  it  because 
depriving  the  individual  of  his  constitutional  rights? 
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The  answer  to  these  suggestions  in  nine  cases  oxit 
of  ten  by  those  who  today  are  assailing  the  judicial 
departnient  would  undoubtedly  be  that  no  one  intends 
to  go  to  any  such  extreme,  and  that  no  one  wishes  to  be 
placed  or  to  place  any  one  else  entirely  at  the  mercy 
of  the  legislature.  Tims,  they  would  concede  that  some 
rights  should  still  be  safeguarded  by  the  courts.  But  does 
not  this  answer  contain  the  gist  of  the  whole  problem 
and  the  whole  principle  and  virtue  of  the  American  sys- 
tem of  constitutional  restraints?  If  the  critics  of  our 
system  would  have  some  rights,  and  particxdarly  their 
own,  protected  by  the  courts,  must  they  not  then  con- 
fess that  in  truth  they  only  wish  changes  so  far  as  the 
rights  of  others  are  concerned,  and  would  cling  to  the 
constitution  and  invoke  the  protection  of  the  judicial 
power  in  all  those  respects  in  which  their  own  personal 
liberty  and  their  own  [)roperty  rights  are  affected? 
Chief  Judge  Cullen  of  the  New  York  Court  of  Appeals 
recently  said  that  “ the  great  misfortune  of  the  day  is  the 
mania  for  regulating  all  human  conduct  by  statute,  from 
res[)onsibility  for  which  few  are  exempt,  since  many  of 
our  most  intelligent  and  highly  educated  citizens,  who 
resent  as  })aternalism  and  socialism  legislative  interfer- 
ence with  affairs  in  which  they  are  interested,  are  most 
persistent  in  the  attempt  to  regulate  by  law  the  conduct 
of  others.” 

I do  not  doubt  that  if  we  could  have  an  exhaustive 
debate  before  a great  tribunal  of  American  public  opinion 
and  could  step  by  step  analyze  and  sift  the  arguments 
against  the  judicial  power  in  constitutional  cases,  we 
would  find  in  the  final  analysis  that  those  who  are  so 
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of  refusing  to  enforce  unconstitutional  enactments,  would 
still  want  the  continued  protection  of  the  courts  so  far  as 
their  own  constitutional  rights  and  liberties  w'ere  con- 
cerned, and  were  only  asking  modification  and  cui'tailment 
in  respect  of  the  rights  and  liberties  of  others.  I am  con- 
fident that  if  it  were  left  to  the  people  of  the  United  States 
to  determine  by  their  votes  the  simple  question  whether 
they  would  place  in  the  hands  of  Congress  or  of  their 
state  legislatures  the  fundamental  or  elemental  rights 
which  eveiq^  American  citizen  now  enjoys — the  inalienable 
rights  proclaimed  in  the  Declaration  of  Independence — 
an  overwhelming  vote  would  be  cast  against  any  such 
change.  Indeed,  support  for  this  conviction  may  be 
found  in  the  recent  experience  of  Australia,  that  hot  bed 
of  radicalism.  An  attempt  by  constitutional  amendment 
to  curtail  the  power  of  the  judiciary  in  labor  controversies 
and  to  confer  upon  the  Australian  Parliament  all  power 
necessary  to  deal  with  labor  matters,  was  there  the  sub- 
ject of  a referendum,  and  met  with  a decisive  defeat  at 
the  polls.  Are  we  likely  to  be  less  conservative  than 
the  Australians,  or  to  be  less  regardful  of  wise  constitu- 
tional restraints? 

The  truth  is  that  our  constitutions  national  and  state  do 
not  stand  in  the  way  of  any  fair  and  just  exercise  of  what 
is  called  the  police  power,  or  of  social  progress,  or  social 
justice;  nor  do  they  prevent  reasonable  and  just  regula- 
tions tending  to  secure  the  health  and  promote  the  welfare 
of  the  conimnnity  at  large,  or  the  enactment  of  proper  and 
reasonable  factory  laws  or  proper  and  reasonable  work- 
men’s compensation  acts.  The  main  source  of  trouble  is 
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that  the  statutes  wliich  the  courts  are  compelled  to  refuse 
to  enforce  are  too  often  crudely  and  hastily  drawn  and 
too  often  itdiereiitly  unreasonable,  unfair  and  unjust. 

]>nt,  even  if  this  were  not  so  and  if  the  people,  after 
full  statement  of  the  facts  and  explanation  of  the  effect  of 
any  proposed  measures  and  mature  cousidei'ation,  desire 
to  vest  greater  power  in  onr  legislatures  than  they  can  now 
exercise,  or  desire  to  curtail  the  power  and  duty  of  the 
courts,  the  means  are  within  their  reach.  In  New  York 
and  in  other  states,  the  constitution  can  be  easily  amended 
within  two  years. 

It  has  become  customary  to  assert  that  the  Federal 
Fonstitntioii  is  now  practically  nnamendable,  when  as 
matter  of  fact  its  amendment  does  not  involve  any 
greater  difficulties  than  were  intended  or  than  would  seem 
reasonably  necessary,  or  than  would  be  provided  if  we 
were  now  framing  a new  national  constitution.  The  pre- 
scribed machinery  of  a vote  by  two- thirds  of  both  houses 
of  Congress  and  ratilication  by  three-fourths  of  the  states 
simply  compels  deliberation  and  i:>i‘events  hasty  and  incon- 
siderate action.  If  the  people  of  the  country  really  desire 
a particular  amendment  to  the  Constitution  of  the  United 
States,  it  ought  to  be  readily  obtainable  within  two  years. 

Thus,  the  first  ten  amendments  were  proposed  by  Congress 
in  Septeml)er,  1789,  and  were  adopted  in  those  days  of  slow 
travel  and  difficult  communication  by  eight  states  within 
six  months  and  by  the  requisite  three-fourths  within  two 
years.  The  twelfth  amendment,  proposed  in  1803,  was 
ratified  in  nine  months.  The  thirteenth  amendment,  pro- 
posed by  Congress  in  1865,  was  ratified  by  the  legisla- 
tures of  twenty-seven  out  of  the  then  thirty-six  states 
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within  ten  niontlis;  and  the  fifteenth  amendment,  the 
latest,  proposed  in  February,  1869,  was  ratified  by 
twenty-nine  out  of  the  thirty-seven  states  within  one 
year.  The  delay  in  tlie  adoption  of  the  [)roi)Osed  sixteenth 
amendment  authorizing  Congress  to  levy  an  income  tax 
is  due  wholly  to  the  fact  tliat  there  is  a serious  difference 
of  opinion  as  to  whether  or  not  this  power  should  be  con- 
ferred, although  the  advocates  of  the  amendment  con- 
fidently i»roclaimed  the  existence  of  an  almost  universal 
desire  on  the  part  of  the  people  for  such  an  amendment 
of  the  Constitution. 

One  of  the  most  insidious  suggestions  that  can  possibly  be 
made  to  the  people  at  large  is  that  there  is  an  insurmount- 
able difficulty  in  securing  amendments  to  our  constitu- 
tions, just  as  misleading  and  poisonous  as  it  is  for  them 
to  be  told  that  their  desires  are  being  thwarted  by  the 
judiciary  and  that  they  must  accomplish  reforms  either  by 
coercing  the  courts  or  by  undermining  the  foundations  of 
their  constitutions.  The  future  contentment  of  the  people 
requires  that  they  shall  feel  that  our  governments,  state 
and  federal,  are  their  governments,  that  they  themselves 
are  ultimately  the  sovereign  power,  and  that  they  are  at  lib- 
erty to  amend  their  organic  law  from  time  to  time  as  their 
mature  and  deliberate  judgment  shall  deem  necessary  or 
desirable.  All  that  we  conservatives  can  ask  or  do  ask  is 
that  the  people  shall  act  deliberately  and  under  circum- 
stances calculated  to  afford  time  and  opportunity  for 
full  explanation  and  a full  understanding  of  the  scope  and 
tendency  of  the  proposed  changes,  to  the  end  that  errors 
may  be  discovered  and  exposed,  and  theorizing,  senri- 
mentalism,  clamor  and  prejudice  may  exhaust  them- 
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selves,  and  the  sober  second  thought  of  every  part  of 
the  country  be  asserted.  If,  then,  it  be  determined  to 
amend  our  constitutions  even  to  the  extent  of  placing- 
life,  liberty  and  property  at  the  unrestrained  disci'etiou 
and  mei'cy  of  our  legislators,  the  will  of  the  sovereign 
peojde  will  have  to  be  obeyed.  Let  us  hope  and  pray, 
however,  that  when  amendments  are  adopted,  they  will 
be  conservative  and  wise,  that  the  rights  of  the  minority 
as  against  the  majority  will  not  be  heedlessly  sacrificed 
for  the  temporary  advantage  of  one  class  over  another, 
and  that  it  will  be  appreciated  that  individual  liberty 
should  be  the  vital  concern  of  every  man,  rich  or  poor,  and 
is  essential  to  the  perpetuation  of  the  institutions  which 
we  cherish  as  peculiarly  and  preeminently  American. 
Let  us  especially  try  to  avoid  permitting  any  class  to 
make  use  of  constitutional  amendments  or  of  statutory 
enactments  for  its  own  special  purposes.  Let  ns,  whilst 
meeting  in  full  sympathy,  generosity  and  charity  the 
legitimate  demands  of  the  laboring  classes  and  the  poor 
and  humble,  nevertheless  keep  onr  eyes  open  to  prevent 
any  such  vicious  results  as  would  arise  from  constitutional 
or  statutory  provisions  framed  nominally  for  the  benefit  of 
labor  but  really  for  the  purpose  of  serving  the  interests  of 
a particular  class  against  another,  as  we  have  seen  was 
the  case  in  the  Tenement  House  legislation  of  1884.  In  the 
meantime,  pending  such  amendments  in  the  due,  orderly 
and  reasonable  course  jn’escribed  by  our  constitutions,  let 
ns  be  faithful  and  devoted  to  our  constitutional  system, 
which  has  carried  us  for  more  than  a century  through 
every  storm  aud  so  often  “in  spite  of  false  lights  on  the 
shore,”  and  let  us  be  truthful  and  fair  and,  if  possible. 
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temperate  in  onr  criticism  of  all  public  officials  whether 
legislative,  executive,  or  judicial. 

Filially,  a word  about  the  special  duty  of  our  profes- 
sion. It  is  not  the  pulpit  nor  the  press,  but  the  law  which 
reaches  and  touches  every  fibre  of  the  whole  fabric  of  life, 
which  surrounds  and  guards  every  right  of  the  individual, 
which  grasps  the  greatest  and  the  least  of  human  affairs, 
and  which  comprehends  the  whole  community  and  every 
human  right.  We  lawyers,  if  worthy  of  our  profession, 
are  in  duty  bound  not  merely  to  defend  constitutional 
guaranties  before  the  courts  for  individual  clients,  but  to 
teach  the  people  in  season  and  out  of  season  to  value  and 
respect  the  constitutional  rights  of  others,  to  respect  and 
cherish  the  institutions  which  we  have  inherited.  It  is 
our  duty  to  preach  constitutional  morality  to  the  rich  and 
to  the  poor,  to  all  trades  and  to  all  professions,  to  all 
ranks  and  to  all  classes,  in  the  cities  and  on  the  plains. 
It  is  for  ns  to  convince  the  members  of  every  class  that 
the  disregard  of  the  fundamental  rights  of  others  in  the 
long  run  would  be  in  conflict  with  their  own  permanent 
welfare  and  happiness,  and  should  not  be  suffered  if  we 
are  to  remain  a free  people.  What  higher  duty  could 
engage  ns  than  to  teach  the  sacredness  and  the  permanence 
of  the  ancient  and  honest  principles  of  justice  embodied 
in  our  constitutions,  immortal  as  the  eternal  truths  from 
which  they  derive  their  origin,  and  to  preach  to  all  classes 
the  virtue  of  self-imposed  political  restraints,  without 
which  there  can  be  no  true  constitutional  morality ! 


WILLIAM  D,  GUTHRIE. 
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